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Abstract

Just like any other policy, economic policies undergo the policy process. They
pass through the agenda-setting, formulation, implementation, legitimation and
evaluation phases. The manner by which they are to be formulated and adopted are
constitutionally and statutorily enshrined. Likewise, the constitution contains specific
economic provisions that must be taken into account in policy formulation and execution.

The judiciary plays a significant role in the policy process, specifically in the
legitimation phase. In the formulation and implementation of economic policies, the
judiciary has legitimating and checking function. Legitimation to ensure that the
economic provisions of the constitution are not violated and checking to ensure that the
implementation of economic policies is not attended with grave abuse of discretion on the
part of the implementers.

The power of judicial review enables the judiciary to exercise these functions,
which was considerably expanded under the 1987 Constitution. Now, judicial review
includes the duty, not mere power, to review the acts of other agencies of the government
for any grave abuse of discretion. But even with the expanded power, judicial review
does not grant the judiciary an unfettered authority to involve itself in the policy process
whenever it wants to. The courts still have to operate within the context of separation of
powers. There are certain legal constraints to the exercise of judicial review. They can be
classified into procedural and substantive. The judiciary furthermore suffers from
institutional problems, which also impinges upon its exercise of judicial review.

When properly invoked, judicial review, has significant effects to policy
formulation and implementation. Supreme Court decisions in the past have resulted to the
invalidation of major economic policies although the study found out that under the 1987
Constitution, only one economic policy has been struck down by the Court for being
unconstitutional. On the contrary, a great number of them have been upheld by the Court
on constitutional grounds.

Implementation of major economic policies appears to be the most affected by the
expansion of the power of judicial review. In the past fifteen years, or after the
ratification of the 1987 Constitution, a number of economic projects and programs of the
government have been restrained by the courts on the ground that the implementing
agency committed grave abuse of discretion. During this period, in cases involving the
implementation of economic policies, the Supreme Court has ruled in five out of nine
cases that the implementer committed grave abuse of discretion. These decisions
generated the loudest complaints and harshest criticisms from the private sector.

This apparent activist stance of the judiciary when it comes to economic policies,
especially in the implementation thereof, is not without basis. The 1987 Constitution,
aside from expanding the concept of judicial review, also specifies the requirements and
parameters for economic policymaking and implementation. Necessarily, these



provisions impose upon the courts a more active participation in the policy process
through its legitimating and checking functions.

This has significant implications to good governance in general, and the policy
process of economic policies in particular. If not properly managed, it can destroy
predictability in the policy environment. It will make the executive unsure of its power
and authority to execute major economic policies for fear of being restrained by the
courts on grave abuse of discretion grounds. Without clear guidelines to properly
implement economic projects and programs, policy implementers will be hesitant in their
actions. The concept of accountability, as is normally defined, will be in danger of being
perverted.

Because the implication is more on the formulation, implementation and
legitimation phases, judicial review requires Congress to be more cautious in formulating
and passing into law economic legislations. It has to take into account past
pronouncements of the Supreme Court that interpreted the economic parameters laid
down by the Constitution. The executive likewise has to do the same. Given the
relatively high number of cases that found the implementer in grave abuse of discretion,
it should be more careful in carrying out economic policies. A policy may survive
constitutional challenge but could still suffer a setback in the implementation phase.

Even the judiciary has to make adjustments. Because of the more active role it has
to play in the policy cycle, it has to improve its competence and efficiency in dealing
with constitutional disputes arising from economic policies and their implementation.

In the area of policy formulation and implementation, the legislative and
executive branches can be guided by past decisions of the Supreme Court in cases
involving economic policies. These jurisprudential guideposts, combined with provisions
of the constitution that are clear and unambiguous, can be an effective tool to forestall
and defeat legal challenge, either on constitutional or grave abuse of discretion ground.
The dissertation has identified the following constitutional and jurisprudential guidelines
that must be taken into account in economic policy formulation and execution:

1. The goals of the national economy must be taken into account in economic policy
formulation and implementation.

2. The constitution ordains economic nationalism.

The constitution recognizes the realities of the outside world.

4. The constitution discards laissez faire and contains provisions that espouses the

principles of welfare state.

. The constitution protects both the political and economic rights of the people.

6. The supreme court will enforce compliance with the substantive and procedure
requirements of due process when economic policies are implemented.

7. The court will not sanction economic policies that will promote monopoly and
unfair trade practices.

8. Provisions of the Constitution should be considered self-executing unless the
contrary is clearly intended.

(O8]
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In this regard, Congress may want to create a congressional committee that would
ensure compliance of economic policies with the provisions of the constitution and
pronouncements of the Supreme Court, as summarized above. For the judiciary, there
exists an urgent need for reform if it is to perform its role in the policy cycle more
effectively. It has to address the institutional weaknesses identified in this study. It may
also consider other measures like the institutionalization of the concept of amicus curiae,
creation of constitutional courts, strengthening of the doctrine of primary jurisdiction and
limiting itself to the review of highly important and precedent/doctrine setting
controversies.

Constitutional reforms could also be undertaken to ensure a smoother working
relationship among the three branches of government when it comes to policymaking and
implementation. Amendment to the Constitution to redefine the power of judicial review
can be considered. The amendment, for example, can specify that the exercise of the
power of judicial review does not extent to economic policies and programs of the
government unless a clear and manifest error, and not mere allegations of constitutional
infringement or grave abuse of discretion, is shown. The Article on the National
Economy and Patrimony, and the other economic provisions of the constitution, can be
made directory, instead of mandatory, to give the political branches more leeway in
achieving economic development.
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